courts heard fewer than 11,000 civil and criminal cases that year, and not even 6,000 of these were jury trials. 10 As these figures suggest, the importance of jury trial rules of evidence has been overemphasized in the law schools and the literature. Indeed, the subject matter and significance of administrative hearings equal those facing the courts. Their range extends from relatively insubstantial workmen's compensation claims to precedent setting antitrust merger rulings involving millions of dollars and affecting thousands of employees.
At first glance many, and perhaps most, administrative adjudications appear to be merely carbon copies of judicial trials. Usually open to the public, the majority are conducted in an orderly and dignified manner, although not necessarily with the formality of a judicial trial. Typically, the proceeding is initiated by the agency's filing of a complaint in a manner similar to the procedures followed in a civil action. Following the respondent's answer, discovery and prehearing conferences may be held. At the prehearing conference, presided over by a trial examiner who conducts the hearing and rules on all motions, the agency is represented by counsel who presents evidence in either written or oral question-and-answer form in support of the complaint. The respondent then presents his case in the same fashion. Witnesses may be cross-examined, objections may be raised, and rulings issued. The parties usually submit briefs and proposed findings to the examiner and may also make oral argument. Shortly after the hearing is closed, the examiner renders a decision, usually supported by findings, and written opinion. If neither agency counsel nor respondent objects, the recommended order is customarily CONG., 2D SESS., STATISTICAL DATA RELATED TO ADMINISTRATIVE PROCEEDINGS 82 (Comm. Print 1964 
.. 11,488
TOTAL 69,566 Professor Davis has inflated this total to 81,469 by including as complete agency hearings cases in two additional categories: (1) "withdrawal, consent, settlement, or other agreement without final decision on merits"; and (2) "dismissed on procedural grounds without consent of the parties." See I DAVIS § 1.02 (Supp. 1965) .
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adopted by the agency; if there are exceptions, the agency will hear the matter in the manner of an appellate court through the submission of briefs and oral argument by both parties. In general, therefore, a lawyer experienced in litigating cases in state or federal courts will not find an administrative hearing strange or unfamiliar. The parties are represented by counsel; the examiner is treated with deference; and the evidence is received in the usual question and answer form.
This does not mean that variations from this general pattern are either uncommon or insignificant. Many adjudicatory hearings are conducted informally, without the presence of attorneys, by hearing officers without legal training. In some cases actions may be initiated by a private party rather than by the agency, as in a case involving the grant of a license or the approval of a rate rather than a finding of compliance or violation of a statute or regulation. These differences often affect the manner and kind of evidence which will be received.
II
Another and more significant distinction between judicial and administrative adjudications, however, is that agency hearings tend to produce evidence of general conditions as distinguished from facts relating solely to the respondent. This difference can be traced back to one of the original justifications for administrative agencies, namely the development of policy. Administrative agencies more consciously formulate policy by adjudicating-as well as by rulemaking-than do courts. Consequently, administrative hearings require that the hearing officer consider the impact of his decision upon the public interest as well as upon the particular respondent. Testimonial evidence and 11. See 
R. BENJAMIN, ADMINISTRATIVE ADJUDICATION IN THE STATE OF NEW YORK 174-75 (1942) [hereinafter cited as BENJAMIN] (footnotes omitted):
The law of evidence as it now exists, however useful it may be in practical operation in the courts, is unsystematized, difficult to understand in detail, and difficult to apply. Its successful application requires trained and experienced judges . . . . Its successful application requires also trained and experienced counsel. The law of evidence as applied in judicial proceedings is not self-executing ....
It is a frequent characteristic of [state] quasi-judicial proceedings that the hearing officer is not a trained lawyer; nor would more legal training of hearing officers assure expertness in the field of evidence. It is another frequent characteristic of quasi-judicial proceedings that the parties are not represented by counsel. The essential conditions of the successful application of the rules of evidence are therefore lacking, in many instances. For those instances at least, administrative adjudication must be able (as in my judgment it is) to operate satisfactorily without a legal requirement that the exclusionary rules of evidence be applied. [Vol. 1971:1 cross-examination therefore play less important roles in many administrative hearings.1 2 A closer examination of administrative adjudication discloses significant institutional distinctions between agencies and courts.
These distinctions alter, for application in administrative hearings, the rules of evidence applied in jury trials presided over by a judge.
Foremost among them is the fact that an administrative hearing is tried to the trial examiner and never to a jury. Since many of the rules governing the admission of proof in judicial trials are designed to protect the jury from unreliable and possibly confusing evidence, 13 the rules need not be applied with the same vigor in proceedings solely before a judge or trial examiner. 4 The trial examiner decides both the facts and the law to be applied. Usually a lawyer, he is often an expert on the very question he must decide. Consequently, the technical common law rules barring the admissibility of evidence have generally been abandoned by administrative agencies.
Courts accept whatever cases the parties present; their familiarity with the subject matter is accidental. Agencies, on the other hand, usually select their cases; trial examiners and agency chiefs are either experts or have at least a substantial familiarity with the subject matter since their jurisdictions tend to be restricted. In addition, an agency usually is staffed by experts whose reports, commonly relating to matters adjudicated before the agency, are made available to examiners and commissioners alike. While this development of agency experience and expertise is commonly offered as a justification for administrative agencies, 15 it also creates a basic 12. For some penetrating insights on whether such evidence should be dispensed with in deciding questions of "policy," see Robinson, The Making of Administrative Policy: Another Look at Rulemaking and Adjudication and Administrative Procedure Reform, 118 U. PA. L. Rav. 485, 521-22 (1970) .
13. [The law of evidence is] a piece of illogical, but by no means irrational, patchwork; not at all to be admired, nor easily to be found intelligible, except as a product of the jury system. . . where ordinary untrained citizens are acting as judges of fact. J. THAYER, A conflict between assuring fairness to the respondent on the one hand and promoting efficient use of reliable information on the other. The respondent, for example, wants an opportunity to rebut or explain all the "evidence" which the examiner or agency relies upon in making its decision. Yet the agency wishes to avoid the burden of having.to prove once again previously established "facts." As a result the agencies developed the doctrine of "official notice" in administrative hearings, a concept which expands on the concept of judicial notice', long applied in judicial proceedings. Briefly, this concept requires that an agency give the respondent prior notice and an opportunity to rebut any material facts which the agency would otherwise presume to exist. 17
Pressure to abandon, or at least to limit, the application of technical common law rules of evidence has been directed toward administrative agencies from many quarters. In some cases the legislative direction is clear. One major reason for the creation of workmen's compensation commissions was to avoid the costly and often impossible burden of the hearsay rule. Others, especially the licensing bureaus and claims agencies, were created to provide speedy, cheap, and efficient justice. Their cases seldom involve issues of credibility and demeanor evidence" 8 -the cornerstone of the hearsay rule. The question-answer format and strict rules of admissibility have little application to judgments involved in granting airline route applications or setting utility rates.' 9 Consequently, many agencies have formulated procedures for receiving opinion and written evidence with only limited opportunity for cross-examination. This is not to say that administrative agencies have undertaken a general departure from the basic principles of evidence. Rather it is in agency hearings that many of the hard questions of evidence are probed.
THE LAW GOVERNING ADMINISTRATIVE EVIDENCE
The legal framework governing the conduct of administrative adjudications is not complex and can probably be best understood by first examining the law which determines the kind of proof an agency can receive into evidence.
16. See C. MCCORMICK, supra note 14, ch. 37.
17.
For the APA's treatment of the doctrine of official notice, see APA § 7(d), 5 U.S.C. § 556(e) (Supp. V, 1970 shall have an opportunity to be heard and cross examine the witnesses against him and shall have time and opportunity at a convenient place, after the evidence against him is produced and known to him, to produce evidence and witnesses to refute the charges. .... .
The test for judicial review typically provides that "[tihe finding of the Commission as to the facts, if supported by substantial evidence, shall be conclusive."3 Either standard could be read as a command that administrative agencies must rely upon common law rules of evidence barring hearsay and other secondary evidence, since the respondent could neither confront nor cross-examine such evidence or since the evidence was not competent and therefore not substantial.
Neither the agencies nor the courts have accepted these contentions. 24 The exclusionary rules of evidence were originally designed to assure that evidence admitted would be relevant and reliable. But the opportunity for confrontation and cross-examination is not the sole measure of reliability. As early as the turn of the century, the Supreme Court ruled that the Interstate Commerce Commission-the first regulatory agency to conduct formal adjudicatory hearings-was not bound by the exclusionary rules:
The [ICC's] inquiry should not be too narrowly constrained by technical rules as to the admissibility of proof. Its function is largely one of investigation and it should not be hampered in making inquiry pertaining to interstate commerce by those narrow rules which prevail in trials at common law. .... 2 Occasionally federal authority has held that the mere admission of legally incompetent evidence is reversible error. S. 683, 705-06 (1948) . In response to the Tri-State ruling that the admission of all hearsay is improper since it deprives the respondent of its right to crossexamine, Dean Wigmore commented acidly: "No wonder the administrative agencies chafe under such unpractical control." I J. WIGMORE, EVIDENCE 34 (3d ed. 1940 ). 27. Opp Cotton Mills, Inc. v. Administrator, Dep't of Labor, 312 U.S. 126, 155 (1941 . 28. Administrative Procedure Act § 7(c), 5 U.S.C. § 556(d) (Supp. V, 1970) . 29. See S. Doc. No. 248, 79th Cong., 2d Sess. 216 (1946) ; cf. 8 U.S.C. § 1252(b) (1964) , applied in Marcello v. Bonds, 349 U. S. 302 (1955) .
30. Labor-Management Relations Act § 10(b), 61 Stat. 147 (1947) , 29 U.S.C. § 160(b) (1964) . Section 10(b) of the 1935 Act, which Taft-Hartley modified, provided that "rules of evidence prevailing in courts of law or equity shall not be controlling." National Labor Relations Act § 10(b), 49 Stat. 453 (1935 ). 31. NLRB v. Amalgamated Meat Cutters, 202 F.2d 671, 673 (9th Cir. 1953 ; accord, I COOPER 384. But see NLRB v. International Union of Oper. Engr's, Local 12, 413 F.2d 705, 707 (9th Cir. 1969) .
[Vol. 1971:1 stand that the mere admission of hearsay is not within the purview of the Taft-Hartley amendment.
3 2 Despite this almost universal judicial interpretation, NLRB examiners invariably apply the strictest common law rules of evidence and refuse to admit hearsay testimony unless it is within one of the recognized exceptions. 3 3 Several explanations can be offered: (1) hearsay evidence is generally unreliable in labor cases which commonly involve hotly-contested questions of credibility and demeanor evidence is best tested under the common law rules; (2) following the common law rules is the path of least resistance, and a trial examiner who rejects hearsay evidence need not fear Board reversal; or (3) most examiners "grew up" on the common law rules and have been unable to shed comfortable habits.
None seems particularly convincing. Whatever the reason, the point worth noting is that the reality of agency hearing practice does not always reflect the rhetoric of judicial supervision. In Labor Board hearings the difference is regrettable. It seems ripe for investigation by the Administrative Conference.
Of more concern is a recent decision which holds that the general § § 405(a) , (b), (g) (1964) . The Secretary's hearing regulations did not in fact alter the APA standards. The regulations required that "[the hearing examiner. . . shall receive in evidence. . . any documents which are relevant and material to such matters" and that "[e]vidence may be received at the hearing even though inadmissible under rules of evidence applicable to 'court procedure." 20 C.F.R. § § 404.927-.928 (1970) . Seealso 5 U.S.C. § 556(d) (Supp. V, 1970 Such a construction erodes the authority of the APA and will allow divergent procedures to be established for each agency, contrary to congressional intent that there be uniformity of procedures among the agencies. If Social Security hearings are not to be subject to the restrictions of the APA, the large body of case law developed by other agencies under the APA will not be applicable, with a resulting loss in judicial efficiency and increase in the uncertainty of individual litigation. The court's statement may also have the deleterious effect of providing precedent for eliminating the APA's coverage of all hearings provided for by statute. . . . [A]pplication of the Social Security Act rather than the APA could create differences. For example, the Secretary could modify the Social Security procedures so that a person could not be represented by counsel... while the APA provides a statutory right of counsel to parties. Even greater differences would result if the exemption is applied to the entire APA, not merely the hearing provisions. This may have the effect of lessening the reviewability of Social Security determinations and narrowing the scope of review for those subject to judicial scrutiny. Id. 39. See, e.g., Railway Labor Act § 3(u) , 45 U.S.C. § 153(u) (1965) ("The Adjustment Board shall. . . adopt such rules as it deems necessary in carrying on its proceedings"); Federal Power Act, 16 U.S.C. § 825g(b) (1965) ("All hearings, investigations, and proceedings under this chapter shall be governed by rules of practice and procedure to be adopted by the Commission, and in the conduct thereof the technical rules of evidence need not be applied.").
[Vol. APA confirms this practice in section 7(c) by providing that "[a]ny oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence."" 0 Note, the APA opens the door to any evidence which the examiner admits and-only suggests that insignificant and redundant evidence should be rejected, giving the agencies broad discretion. Moreover, the APA pointedly omits hearsay or other "incompetent" evidence from the list of evidence which should not be received.-" Thus the exclusion of otherwise legally inadmissible evidence from an administrative hearing may be error. 5 ' Furthermore, it is clear that the exclusion of relevant, material, and competent evidence by a trial examiner will be grounds for reversal if that refusal is prejudicial.
52
The courts have pressed the agencies to abide by the spirit of these rules. The leading example of such pressure is found in Samuel H. Moss, Inc. v (Supp. V, 1970) . Not only the Act's words but also the legislative history make clear that the exclusionary rules do not govern the admissibility of evidence in administrative hearings and that the provision for exclusion applies only to "irrelevant, immaterial, or unduly repetitious evidence" and not to legally incompetent evidence. United States ex rel. Dong Wing Ott v. Shaughnessy, 116 F. Supp. 745, 750 (S.D.N.Y. 1953) [l]f the case was to be tried with strictness, the examiner was right. . . .Why either he or the [Federal Trade] Commission's attorney should have thought it desirable to be so formal about the admission of evidence, we cannot understand. Even in criminal trials to a jury it is better, nine times out often, to admit, than to exclude, evidence and in such proceedings as these the only conceivable interest that can suffer by admitting any evidence is the time lost, which is seldom as much as that inevitably lost by idle bickering about irrelevancy or incompetence. In the case at bar it chances that no injustice was done, but we take this occasion to point out the danger always involved in conducting such a proceeding in such a spirit, and the absence of any advantage in depriving either the Commission or ourselves of all evidence which can conceivably throw any light upon the controversy.
5
Many reasons support the admission of hearsay and other legally incompetent evidence in administrative hearings. 5 Foremost among them is the fact that these exclusionary rules do not determine the probative value of the proffered evidence. Professor Davis, the leading proponent that hearing officers should make no distinction between hearsay and non-hearsay evidence, makes the point this way:
[T]he reliability of hearsay ranges from the least to the most reliable. The reliability of non-hearsay also ranges from the least to the most reliable. Therefore the guide should be a judgment about the reliability of a particular evidence in a particular record in particular circumstances, not the technical hearsay rule with all its complex exceptions.'
To require that a trial examiner refuse to admit hearsay makes no sense where there is no jury to protect and the trier of fact is equally exposed to the evidence whether he admits or excludes it. 7 Admission without a ruling-as long as the evidence has some element of reliability -does no harm and can prove more efficient than the requiring of a ruling which may later be held erroneous. Discarding (1964) . One commentator has asserted that nine-tenths of the problems involved in applying the exclusionary rules in administrative hearings-or, at least, those problems that come to reviewing courts-involve hearsay. Note, Exclusionary Rules of Evidence in Nonjury Proceedings, 46 ILL. L. REV. 915, 919 n.23 (1952) . While this unsubstantiated statement probably overstates the problem, a quick perusal of the advance sheets supports the conclusion that many of the administrative evidence questions raised in courts of review do indeed involve hearsay.
57. Donnelly Garment Co. v. NLRB, 123 F.2d 215, 224 (8th Cir. 1942 L. REv. 407, 409-11 (1965) .
[Vol. 197 1:1 the exclusionary rules eliminates the need for the parties to interpose protective objections-the objections being preserved by their briefs to the examiner or agency-and relieves the examiner of making difficult rulings before all the evidence is available. It assures a complete, yet not necessarily unduly long, record and might well avoid the need to reopen the hearing. Hearsay, of course, is not subject to current, in-court cross-examination, but that limitation affects the weight such evidence carries, not its admissibility. 58 The fact that administrative hearings need not follow the exclusionary rules and the fact that the admission of remote or repetitious evidence is not reversible error do not suggest that "'anything goes" or that all proffered evidence, whatever its relevance or trustworthiness, should be admitted. Wholesale admission would only add to delay and further expand records which often are already too long.-9 Nor can an efficient adjudicatory system decide anew each time the question is presented whether some particular type of evidence should be admitted. Such procedures would not only be time consuming but also unsatisfactory to the parties involved and would provide no basis for preparing for the hearing. Regrettably, most agencies have not fully developed regulations governing the extent to which the exclusionary rules should not be applied. 6 0 In general, the admissibility of evidence in administrative hearings depends upon the importance of the evidence in relation to the ultimate issues rather than to the legal standards of relevance and materiality. The basic point made earlier should not be ignored-namely, that administrative hearings generally follow the time-tested judicial pattern of receiving evidence. 6 However, several significant and useful deviations from the judicial pattern appear in administrative hearings. The first, of course, involves the relatively free receipt of hearsay evidence which appears reliable. Equally important is the manner in which oral testimony is received. Witnesses in agency hearings are frequently permitted to testify in a simple, natural, and direct fashion, without unnecessary interruptions from either the attorney who is directing the questioning or his adversary. 62 Only when the witness strays far afield or the question is remote will an objection be sustained. A third departure permitted from judicial practice occurs when the examiner is uncertain whether to exclude the evidence on the grounds of incompetency, irrelevancy, or immateriality. In administrative hearings the tendency is to admit the evidence since the need for a complete record and the desirability of avoiding reversal outweigh the disadvantages of a slightly longer record and the delay involved in receiving the evidence. Other techniques, principally the use of written presentations and shortened hearings-are discussed below. 63 Since administrative hearings differ so widely in scope and significance, it is impossible to suggest a single standard to govern the admission of all evidence. It is probably still true, however, as one keen observer noted almost thirty years ago, that the more closely administrative proceedings approach judicial proceedings in formality and in the nature of the issues to be tried, the greater the degree to which the exclusionary rules will be applied.Y Nor has improvement been made to the standard suggested by the Attorney General's Committee on Administrative Procedure in 1941: "The ultimate test of admissibility must be whether the proffered evidence is reliable, probative and relevant. The question in each case must be whether the probability of error justifies the burden of stricter methods of proof." 5 In observing agency hearings, it is depressing to note that the rules of evidence supposedly governing agency hearings are honored in the breach more often than in practice. If this meant that examiners were developing new and flexible responses to an ever-increasing and more complex caseload, I would only be concerned with recording these developments and sharing their wisdom. My observations, however, are rather that the strictest judicial rules are frequently applied in REv. 204, 209 (1962) . For a discussion of the use of narrative testimony in jury trials, see 3 J. WIGMORE, EVIDENCE § § 766-88 (3d ed. 1940 [Vol. 197 1:1 agency hearings, even though no jury is present and demeanor evidence is not in issue. 6 " Several parties share the blame. Trial examiners are too timid, preferring the safety of ancient rules to the efficiency of modern practice. Agencies have abdicated their responsibilities by failing to supervise trial procedures, 7 by writing rules which do little more than sluggishly repeat the APA's broad authority, 68 and by acting only when the cries of protest can no longer be safely ignored-and even then the response is limited to the necessary minimum to satisfy particular demands. 69 Courts and agencies have been intimidated by the length of hearing records. The judiciary is also aware of the broad legislative mandate given most agencies to solve the delegated problem in any reasonable manner and that agencies therefore need considerable freedom of action. Nor have counsel participating in administrative hearings contributed to improvement; naturally enough they have concentrated on substantive results rather than procedural niceties. While these observations do not necessarily imply that agencies should grant more interlocutory appeals on evidentiary objections, they do suggest that the occasional hortatory passages in agency opinions which affirm initial decisions have not had the desired impact. If the agencies believe that liberalized rules of evidence should apply, as I do, then they must develop pressures which assure that these rules are observed. What is needed first, perhaps, is a series of in-depth studies to test this thesis. The Administrative Conference would seem ideally suited for this task. If my observations, are correct, that body should develop and authoritatively recommend effective institutional responses.
THE EVALUATION OF EVIDENCE
In contrast to the effect of a trial court's decision to receive hearsay evidence in a jury trial, a hearing officer's decision to receive such evidence in an administrative adjudication is only the first step in determining its impact upon the tribunal's decision. The admission of evidence in a jury trial is often considered the last effective legal control because of the assumption that the jury will rely upon or be swayed by such evidence regardless of whether or not its reliability has been established. In an administrative hearing, on the other hand, as in the case of nonjury trials, it is assumed that the trial examiner will not rely upon untrustworthy evidence in reaching his decision. Thus if there is "competent" or trustworthy evidence to support the decision, the reviewing court presumes that the examiner or trial judge relied on that evidence-and not the "tainted" hearsay-in reaching his decision.
Nevertheless, the more difficult-and often crucial-question for the hearing officer is the determination of whether he should rely upon hearsay evidence in reaching his decision. The examiner's concern is with the reliability or probative worth of the evidence. 71 Jury trial rules of evidence exclude hearsay on the theory that more often than not it may prove untrustworthy. 72 The party against whom the evidence is admitted can neither confront nor cross-examine its original proponent to test its probative worth. But on the other side of the ledger is the fact that each of us constantly relies upon hearsay evidence in making important decisions. Without hearsay, commerce would stop, government would cease to function, and education would be reduced to each teacher's personal experience (and even the latter would often be based on hearsay). It is not surprising, then, that no legal system outside the Anglo-American realm has adopted so restrictive a rule of evidence. Scholars have consistently rejected its across-the-board application and the courts are increasingly rejecting its application, even in jury cases. 73 On the other hand, the fact that some hearsay may prove reliable is no guarantee that all hearsay is reliable. Nor is it responsive to observe that the rules of evidence already admit much that is worthless. Why, it could be asked, should more that is worthless be admitted in order to find some that is trustworthy, particularly when there is no assurance that the factfinder will rely on the latter and Inc. v. FTC, 299 F. 468,471 (2d Cir. 1924) . Several states-both by judicial decree and by statute-have adopted this test to permit agency departures from the exclusionary rules where compliance is impracticable and where the evidence is "of a type commonly relied upon by reasonably prudent men in the conduct of their affairs. " See, e.g., Ring v. Smith, 5 Cal. App. 3d 197, 204, 85 Cal. Rptr. 227, 232 (1970) 820, 827-33 (1942) .
77. 2 DAVIS § 14.10, at 296-303 (1958) .
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trial not dissimilar to an administrative hearing. 7 8 An even clearer example of hearsay satisfying the reliability criteria is newspaper reports. 7 9 Stories of significant news events are likely to be reliable, and newspapers normally do not report accidents which did not occur. On the other hand, newspaper summaries of public comments are commonly inaccurate-at least if one may believe those who claim to be misquoted -because of the difficulty of hearing and then summarizing another's views. Even so-called verbatim transcripts commonly suffer from significant errors as a result of the pressure of time deadlines. Note that the hearsay quality of each report is identical. Yet the accident report will be treated as solid support for an administrative decision and the speech summary, unless corroborated, will not." (b) Is better evidence available? The necessary substantiation for the reliability of hearsay evidence may arise from the failure of respondent to controvert the hearsay when the proof is readily available to him, even though there is no testimonial or documentary evidence of such available "support." The leading example of this position is United States ex reL Vajtauer v. Commissioner,"' where the Supreme Court upheld a deportation order based on a finding that the alien had advocated the overthrow of the government by force. The alien gave his name as Emanuel Vajtauer, a "Doctor of Psychology" and editor of the "Spravedlvost." In making his finding the director relied upon two items of hearsay: a pamphlet bearing the name of Dr. E.M. Vajtauer as author; and a newspaper report of a speech by a Dr. Vajtauer, editor of the "Spravedlvost," supporting revolution. Both items became convincing evidence when "the appellant, confronted by this record, stood mute. . . . His silence without explanation other than that he would not testify until the entire evidence was presented, was in itself evidence that he was the author. ' 8 2 Workmen's compensation cases furnish a further illustration. In one typical case, the testimony revealed that the evidence are examples of agency dependence on statistical averages to determine facts in particular cases where legal or policy decisions are not dependent upon exact determinations. For instance, survey evidence indicating that from 9 to 100 percent of the public were misled by respondent's advertising will support a finding that it constitutes an unfair or deceptive act.a s Still another example is the fixing of a rate for commodities transported by one carrier on the basis of costs incurred by similarly situated carriers. 9 (e) What is the administrative policy behind the statute being enforced? The range of necessary reliability is affected by the type of policy which the administrative hearing is designed to promote. For example, the social security and workmen's compensation programs are intended to provide benefits quickly at low cost. The refusal to rely upon affidavit facts in such hearings would run counter to the purposes for which the'statutes are designed. 9 "
When focusing on these criteria, it is essential to consider the central point that evaluation of hearsay and other technically incompetent evidence cannot be accomplished in the abstract; the evidence must be examined in the light of the particular record. This includes, at a minimum, an examination of the quality and quantity of the evidence on each side, as well as the circumstantial setting of the case. 9
SUBSTANTIAL EVIDENCE
Once the agency has determined that legally incompetent evidence can be admitted and relied upon in making an administrative decision, it might appear that the subject of hearsay evidence in administrative hearings has been exhausted. While the agency's 89. New England Divisions Case, 261 U.S. 184, 197-98 (1923) [Vol. 1971:1 admission and use of legally incompetent evidence is subject to judicial review, this review of administrative determinations of fact should be confined 'to determining whether the decision is supported by the evidence in the record. Judicial review of administrative evidence has not been so limited, however. As a substitute for rules of admissibility, courts apply the so-called "substantial evidence" rule to judicial review of agency action in seeking to assure fairness to the parties.
As applied to administrative findings, the substantial evidence rule possesses two branches, one of which is sound, and the other unsound. The first consists of an overall standard of review of the findings of fact. In essence, it does not differ materially from the "sufficiency" standard applied in judicial review of jury verdicts. 92 In this sense, substantial evidence is that evidence affording a substantial basis of fact from which the fact in issue can be reasonably inferred. . . .[I]t must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.3
This standard measures both the quantitative and qualitative sufficiency of the evidence. 94 Its proper application takes into account the rationale of the exclusionary rules of evidence, the reliability of the hearsay evidence-including the opportunity for cross-examination, the availability of better evidence, and the appearance of corroborating evidence-and the needs of administrative economy. According to the leading opinion of Universal Camera Corp. v. NLRB, 95 this judicially evolved standard of review of administrative fact-finding is incorporated into the Administrative Procedure Act, except that the Act broadens judicial review to assure that the reviewing court takes "into account whatever in the record fairly detracts from its weight." 6 In other words, the reviewing court should review the whole record to determine whether it contains a rational basis for the findings of fact supporting the agency's decision. 97 In reviewing administrative decisions, some appellate courts-primarily state-added a second branch to the substantial evidence test, warping the test into a rigid rule for denying credibility to uncorroborated hearsay evidence. Known as the "legal residuum rule" because it requires that an administrative finding of fact be supported by some evidence admissible in a jury trial-that is, by a residuum of legal evidence-it has been severely criticized by scholars, and its application has strained judicial reasoning. 9 "
The earliest case applying this rule illustrates its weakness. In Carroll v. Knickerbocker Ice Co., 9 the New York Court of Appeals reversed a workmen's compensation award in a death case where the commission's finding of accidental injury was based wholly on hearsay testimony of statements by the deceased workman. The workman, who developed delirium tremens and died within six days, had told his wife, a neighbor, and his family and hospital physicians that a 300-pound cake of ice had fallen upon his abdomen. Each party related this story to the commission. However, the case record also contained substantial contradictory evidence. The workman's helper on the ice truck, along with two cooks working in the saloon where the ice was delivered, testified that they were present at the time and place where the accident presumably occurred but they neither saw nor heard the incident. In addition, the hospital physicians found no bruises, discolorations, or abrasions on the workman's body. In light of the lack of testimonial or physical corroboration of the workman's story which probably would have been available if the hearsay statement had been trustworthy, the obvious self-interest in the deseased's statement, and the possibility of the workman's being inebriated when he made his statement, the court reasonably could have ruled that credulity could not be placed in the supporting hearsay evidence and that such evidence did not, therefore, constitute substantial evidence. Instead, after noting that the commission could "accept any evidence that is offered" under the New York Workmen's Compensation Act, the court laid down the rule that 97. The intricacies and problems which arise in applying this standard are not within our 410-12. 99. 218 N.Y. 435, 113 N.E. 507 (1916) .
[Vol. 1971:1 "still in the end there must be a residuum of legal evidence to support the claim before an award can be made."'10 It therefore held that when substantial evidence is required, "hearsay testimony is not evidence." 1 01
The residuum rule is both logically unsound and administratively impractical. In a trial before a lay jury hearsay admitted without objection is given its natural, probative effect and may be the sole support for a verdict. But under the residuum rule hearsay cannot support a decision by an expert administrator. The rule ignores the reliability of technically incompetent evidence, rendering all such evidence ineffective unless corroborated. However, if corroborated, regardless of how slight the legal evidence, the same hearsay evidence will provide the substantial evidence needed to support the administrative finding.
This rule may also become a trap for the unwary, particularly where the hearing officer is not expert in the rules of evidence or where the parties are not represented by counsel. In fact it encourages trial examiners to apply the hearsay rule and exclude probative evidence in order to avoid possible error. In its instinctive protection of fairness in administrative hearings, through assuring that the decision is supported by evidence subject to confrontation and crossexamination, the residuum rule seems unassailable. What it fails to consider, however, is that much "legal" evidence within the hearsay exceptions is equally untested. Yet the latter is accepted even in jury trials because of its probable reliability. Consequently the residuum rule's mechanical prohibition against uncorroborated hearsay is unsound. Its sound objectives can be secured through the sensitivity of hearing officers and the wise application of the substantial evidence test which measures the quantity and quality of the supporting evidence regardless of its category or label.
As others have recounted at substantial length, the residuum rule is not accepted by most federal courts. The presentation of expert and non-expert opinions is increasingly common in administrative hearings. Medical issues arising in workmen's compensation claims are often complex, technical, and beyond the knowledge of either the hearing officer or the agency. An administrative decision to license a hydroelectric plant, to locate a public housing project, to discontinue a bus line, or to grant a liquor license frequently evokes strong community concern.1°5 The public views advanced are likely to be expressed in terms of opinion and to include reference to the views of others. To deny the public an opportunity to testify is to invite public rejection of the agency decision.
The general admissibility of expert and non-expert testimony in administrative hearings is no longer open to question, but doubt still exists regarding the weight an expert's views should be given. 0 6 For a time agencies and reviewing courts followed early judicial reasoning and refused to hear expert testimony on the very question that the agency was created to decide. 1 07 Other courts took the position that it would be unfair for an agency to rely on its own expertise or the expert testimony of its staff when their opinions were contradicted by outside experts. 08 In rejecting these contradictory appeals to ignorance, courts now recognize legislative intention to establish expert agencies. [Vol. 197 1:1
ADMINISTRATIVE EVIDENCE
Therefore, agency decisions which rely on the agency's own expertise are upheld when the respondent offers no contrary expert testimony or when expert testimony offered by staff members and outside experts conflicts.It 9 Some courts have gone even further and given excessive deference to the knowledge of the administrative agency by upholding its decisions in the face of uncontradicted expert testimony to the contrary. 1 10 However, the demands of fairness are now generally accepted, and an agency seeking to rely on its expertise must present expert testimony subject to cross-examination on the record or give the respondent fair notification that official notice will be taken of such "facts. Without wishing to be held to the letter, we suggest that a rejection of unopposed testimony by a qualified and disinterested expert on a matter susceptible of reasonably precise measurement, without the agency's developing its objections at a hearing, ought to be upheld only when the agency's uncommunicated criticisms appear to the reviewing court to be both so compelling and so deeply held that the court can be fairly sure the agency would not have been affected by anything the witness could have said had he known of them, and the coprt would have been bound to affirm, despite the expert's hypothetical rebuttal, out of deference for the agency's judgment on so technical a matter. that an advertisement is false or deceptive, government counsel must show that the advertisement made a promise which respondent's product or service failed to meet. In other words, the agency must show what the consuming public understood from the advertisement. The obvious method of proof would seem to be a scientific survey exploring the reactions of those who either relied upon the advertisement or were within the target area and could have been affected by it. Such surveys are rarely relied upon in Commission hearings; even when used, they are usually questionable samplings prepared at the behest of one partisan. Instead, the parties rely on a number of less significant factors: the Commission's experience and expertise, thereby adopting what is more accurately described as the "hunch" or "intuitive" approach; dictionary definitions which tell only the possible or preferred interpretation of words used in an advertisement, not how they are actually understood; trade understandings which are hardly reflective of consumer perception; or the opinions of a parade of consumer witnesses, testimony which needlessly prolongs the hearing and demonstrates only that somewhere, somehow, inventive counsel may find someone who will interpret an ad as counsel desires. Despite academic criticism of these sloppy practices, little change is discernible. On the other hand, if agencies were required to try cases quickly and to enforce their decisions meaningfully-developments which public pressures will, I think, soon demand-the agencies would be forced to make expert opinion readily available to all parties and to develop routine procedures for validating expert views." 3 A fair analysis of administrative hearings in recent decades must conclude that agencies have increasingly opened their doors to expert opinion without contemporaneously assuring that these opinions should be relied upon.
EXCLUSION OF PRIVILEGED TESTIMONY
Witnesses in administrative hearings have the same general duty to give testimony which is incumbent on all citizens in judicial trials; "the public has a right to every man's testimony."" ' Because the demand comes from the community as a whole, rather than from the [Vol. 197 1:1 parties, and because the obligation is essential to any search for justice, "all privileges of exemption from this duty are exceptional."" ' Read literally, the APA's provision in section 7(c) that "[a]ny oral or documentary evidence may be received"" 6 authorizes the receipt of privileged evidence in administrative hearings.
1 7 Nevertheless, administrative hearings have generally followed the judicial lead in recognizing numerous exceptions to this obligation to testify. Such exceptions are of two kinds. A few, such as the exclusion of illegally obtained evidence and the assertion of the right against self-incrimination, are based upon constitutional commands. Others, such as the privileges protecting attorney-client and marital communications, are founded upon the need to protect interests without constitutional dimension yet these relationships have sufficient social importance to warrant the sacrifice of full factual disclosure.
Even 120 § 453.10a (1967) ; see Halpin v. Scotti, 415 111. 104, 112 N.E.2d 91 (1953) . However, application of the immunity provision does not preclude an agency from issuing an order against persons so testifying, even though the order is based upon such testimony. Drath v. FTC, 239 F.2d 452 (D.C. Cir. 1956 ), cert. denied, 353 U.S. 917 (1957 .
[Vol, 1971:1 from records "required to be kept."' However, this avoidance of the self-incrimination exception has been narrowed and possibly eliminated as a practical matter by recent Supreme Court rulings.
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The courts have also given some exploratory consideration of the application of other fifth and sixth amendment exclusionary rules to administrative proceedings, but few definitive determinations have been issued. Some agencies have taken action to protect constitutional rights, at least where criminal sanctions are possible. For example, Internal Revenue Service agents must now provide Miranda 2 9 warnings that an accused has a right to remain silent and seek counsel in order to protect the admissibility of a taxpayer's statements or of evidence discovered as a result of the investigation. 3 S. 39 (1968) , and Grosso v. United States, 390 U.S. 62 (1968), the Court upheld assertion of the privilege against self-incrimination as a defense to criminal prosecutions for violations of both the registration and taxing provisions of the federal wagering tax statutes. The obligation to pay taxes could not be separated from the information and incriminatory purposes of the statutes. The required records exception set forth in Shapiro was not applicable, the Court concluded, because the three premises of that doctrine had not been met. They are:
First, the purposes of the United States' inquiry must be essentially regulatory; second, information is to be obtained by requiring the preservation of records of a kind which the regulated party has customarily kept; and third, the records themselves must have assumed "public apsects" which render them at least analogous to public documents. 141. See, e.g., FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143-44 (1940 information become exculpatory? Can criteria be developed, or is this subject akin to obscenity and seemingly beyond anything but the vaguest definition? Is the duty limited to government counsel or does a corresponding duty apply to nonparties, especially when the latter are the unseen de facto charging parties? Should a respondent have a correlative obligation to disclose incriminating data since the proceedings are civil and, at least as to corporate respondents, there is no right against self-incrimination? Even if these questions can be answered satisfactorily, what procedures should be adopted to assure that exculpatory data is revealed? Again, this is an area ripe for further analysis and discussion by an appropriate vehicle such as the Administrative Conference.' Although the cases still reflect only a glimmer of concern for such disclosure, as agencies further develop summary techniques or impose upon respondent the burden of proving its innocence-as I suspect demands for a cleaner environment and for fairer business-consumer relations will require-these questions should receive increasing attention.
Almost half the states provide that rules of privilege applicable in court proceedings must apply in administrative hearings.' Courts and agencies in other states have reached the same position as a matter of policy.' The scope of the statutory recognition of privileged communications in the states tends to exceed the testimonial exception recognized by federal courts." 7 Where agency proceedings are excepted or where no statutory mandate exists, state agencies have relaxed or avoided testimonial privileges where the rationale for the privilege is weak or not particularly appropriate. For example, several states have held that the physician-patient privilege cannot bar a workmen's compensation commission's search for the truth.' 144. The initial consultant's report on discovery to a committee of the Administrative Conference attempted to formulate standards for disclosure of exculpatory data, but both the standard and the discussion were deleted from the final recommendation and report. [Vol. 197 1:1 In summary, the trend appears to be toward narrowing testimonial privileges in administrative hearings and, where practical, toward resort to alternative protections against unnecessary public disclosure.
PRESENTATION OF CASE: BURDEN OF PROOF AND PRESUMPTIONS
The customary common law rule that the moving party has the burden of proof-including not only the burden of going forward but also the burden of persuasion-is generally observed in administrative hearings. Section 7(c) of the APA, for example, provides: "Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof."' State courts have reached the same result in connection with state administrative proceedings. 1 10 In most hearings the burden of persuasion is met by the usual civil case standard of "a preponderance of the evidence." However, where grave issues of personal security are at stake in an administrative hearing as in a deportation proceeding, the Supreme Court has imposed the equity standard that the government establish its allegations by "clear, unequivocal, and convincing evidence."' 5 1 Increasingly, the courts are also employing the substantial evidence standard to impose a special burden of proof on administrative agencies distributing compensation benefits. A series of cases involving social security and workmen's compensation proceedings have required that the agency accept the claimant's uncontroverted evidence even though the claimant has the burden of proof..' 2 Nor can these cases be explained away on the grounds of judicial acceptance of uncontradicted medical testimony in support of the claim, since the agencies are also dealing with malingering and false claims. On the other hand, reviewing courts are more concerned with the remedial (insurance?) purposes of the statutes and the comparative inability of the claimant to present additional proof.I5 Similar tendencies occasionally appear in such diverse areas as police suspension matters' 5 and draft exemption cases' 5 where the courts have given increasing scrutiny to the overall fairness of administrative adjudications. It would seem safe to predict the spread of this tendency to less formalized adjudications 15 where the agency deals with an individual's liberties or claims. These cases can also be viewed as establishing a presumption in certain administrative adjudications since they affect the burden of proof. The history of workmen's compensation illustrates this alternative analysis. Although many state acts have created a presumption in favor of the claimant, several state courts formerly gave these acts no such effect. 57 In interpreting a federal compensation act in Del Vecchio v. Bowers,' 5 s the Supreme Court has held that this "benefit" presumption was sufficient to carry claimant's burden of persuasion in the absence of opposing evidence. However, once rebuttal evidence is introduced, the statutory presumption is overcome, and the agency must decide the case solely on the evidence in the record.' 5 9 Similar analysis supports the presumption of the correctness of official administrative action. 1 6 0
On the other hand, precisely the opposite trend is beginning to surface in administrative adjudications where the activities of business respondents are tested. For example, an advertiser now has the burden 153. However, where the evidence is likely to be available only to respondent, either the burden of persuasion or of going forward may be required of respondent. See, e.g., Day v. National Transp. Safety Bd., 414 F.2d 950 (5th Cir. 1969 ); Smyth v. United States Civil Serv. Comm'n, 291 F. Supp. 568, 573 (E.D. Wis. 1968) .
154. E.g., Kelly v. Murphy, 20 N.Y.2d 205, 229 N.E.2d 40 (1967 [Vol. 197 1:1 of establishing any advertising claim, and if it is the type of claim whose truth can be determined only by scientific tests-for example, a claim that respondent's tires will stop a car 25 percent quicker than other tires-the advertiser's fully-documented proof must antedate the representation; the prosecuting agency need only show that the claim was made. 6 ' As increasing weight is given to the public interest in fair dealing and in a healthier environment, we can expect further developments either imposing strict liability on certain business activities' or requiring that the business establish by substantial evidence that its practices should not be prohibited.
PRESENTATION 'OF CASE: WRITTEN EVIDENCE AND CROSS-

EXAMINATION
Perhaps the most distinctive feature of many administrative hearings, particularly in contrast to nonjury trials, is the substitution of written evidence for oral testimony. This written evidence takes several forms. In its simplest and least productive aspect, some witnesses appear, if at all, simply for cross-examination, with the written questions and answers read into the record in lieu of the usual oral question-answer format. This "canned dialogue" has been savagely and justly criticized as an abomination leading to the withholding of the true facts from the hearing examiner and assuring that the case will be decided on grounds other than the evidence in the record.'6 But if applied more sensitively, written evidence can expedite 161. The Federal Trade Commission's theory in recent complaints is that an advertiser making performance claims without substantiating proof in hand shows a reckless disregard for the rights of the public. The conduct is therefore illegal whether or not the claim is ultimately established. See, e.g., Firestone Tire &-Rubber Co., [1967 Transfer Binder] TRADE REG. RaP. 19,209 (FTC 1970) ; id. 3 TRADE REG. REP. 19,370 (FTC 1970); id. (Initial Decision, May 5, 1971 ) (dismissing complaint). The theory is supported by Heinz W. Kirchner, 63 F.T.C. 1282 Kirchner, 63 F.T.C. , 1294 Kirchner, 63 F.T.C. -95 (1963 .
162. Cf. 18 C.F.R. § 250.43 (1970) (Department of Interior regulations imposing strict liability on off-shore oil well lessees for pollution damage).
163. As one leading administrative practitioner describes the impact of canned testimony:
I don't believe that I am wholly unique in being put immediately to sleep when it is read.
That tedium is eliminated when the written testimony is used, without reading, as direct examination subject to oral cross. I have not, however, yet seen an examiner who has really mastered the unspoken direct testimony. The 25% that is really strong won't be touched in cross-examination and cannot easily be brought out in redirect, so in most cases the examiner proceeds until briefing time, at the best, and forever at the worst, in amiable ignorance of the heart of the testimony. The few hours of direct examination that are saved by written direct testimony come at too high a price. Gardner, Shrinking the Big Case, 16 AD. L. REv. 5, 12-13 (1963) .
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and simplify formal administrative proceedings through reducing the controversy to verified written statements which are then exchanged by the parties for the purpose of rebuttal." 4 Federal administrative agencies have frequently relied upon this technique; the ICC has done so for almost half a century. 65 With the cooperation of the parties, this procedure can result in greater precision than where the facts are presented orally. The ICC's written procedures are probably more sophisticated than those of any other agency. 6 ' Early in the 1920's, this commission abbreviated the usual oral hearing before a commissioner or examiner through the use of a "shortened" procedure. Upon consent of the parties, oral testimony was dispensed with, and decision was rendered upon stipulated, sworn statements of fact. Despite encomiums from administrative law experts, this procedure did not prove particularly successful, since the parties could avoid the shortened procedure at any time by requesting a formal hearing. Consequently, in 1942 the ICC substituted a "modified" procedure whereby each party submitted his case in writing for the purpose of obtaining agreement on as many facts as possible. The parties then confined their oral testimony to the remaining points in dispute. While more successful than the "shortened" procedure, this modified procedure did not eliminate a formal hearing when the parties could not agree on the facts. In time, the modified procedure was streamlined into an extraordinary administrative version of summary judgment. Under rule 45 of the ICC's current procedure, any party may request use of the modified procedure by filing a verified statement setting forth the facts, arguments, and exhibits on which he relies.' 67 The opposing party must either admit or deny each material allegation, explaining each exception he takes to the facts and argument of his adversary. Unless there are material facts in dispute or the objecting party explains why he cannot properly present his case by affidavits, a decision will then be rendered on the written case. Note that this rule exceeds the concept of summary judgment currently applied under rule 56 of the Federal Rules of Civil Procedure 68 by placing the burden on the parties to prove that an oral hearing is necessary. 6 9 An oral hearing is not presumed to be the proper method for hearing a case.
Written evidence has been relied upon most successfully in rate or price control proceedings, where economic and expert analysis rather than sensorily-perceived phenomena provide the bulk of the evidence.
70 Credibility based upon conflicting stories relating what each witness observed is seldom involved. Often the advance preparation of written evidence is limited to the contentions of the party having the burden of proof; in others the opposing party's evidence is included. The elimination of surprise cannot be objected to since surprise has no proper place in the hearing when credibility is not in issue. Cross-examination is not used to establish a party's case. Its major purpose here is "not to reduce. . .[the expert] witness to a shattered hulk by the admission of error, but to explore all of the considerations entering into what must remain a matter of judgment. "' 7 As explained by the Second Interim Administrative Conference, the benefits of written evidence are manifold:
(1) [the] exchange of written evidence facilitates settlement techniques in situations in which there is staff participation; (2) the hearing examiner, after studying the direct evidence of the parties prior to hearing, can participate in the case in an intelligent fashion, leading to more effective use of conference techniques and more informed rulings at the hearing; (3) in a substantial number of cases, particularly those of less moment, the parties may be satisfied with their written presentations, and an oral hearing becomes unnecessary; and (4) the efforts of the parties at the oral hearing, if one is necessary, are confined to clarifying the major issues through informed cross-examination. Properly handled, written procedures should result in a more adequate record being produced in a shorter space of time. 612 (1971) . The ICC's procedure has withstood attacks upon due process grounds. E.g., Allied Van Lines Co. v. United States, 303 F. Sulp. 742 (C.D. Calif. 1969) . -62, S. Doc. No. 24, 88th Cong., 1st Sess. 92 (1963 Section 7(c) of the APA recognizes the propriety of written presentations with only limited cross-examination: "In rule making or determining claims for money or benefits or applications for initial licenses any agency may, when a party will not be prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written form." ' While denying the broad application of their recommendation to all adjudications, some commentators have suggested the use of written presentations by any agency in a type of proceeding where the interest of any party is not prejudiced., Existing case authority on the point supports this conclusion.'
See SELECTED REPORTS OF THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
Where cross-examination is necessary for protection against untrustworthy evidence, it cannot be avoided. Section 7(c) of the APA specifically preserves the right of cross-examination in agency adjudications: "A party is entitled . . . to conduct such crossexamination as may be required for a full and true disclosure of the facts."' 7 State law is identical.1 7 Through this provision the APA recognizes one of the fundamentals of a fair bearing-namely, a reasonable opportunity to test and controvert adverse evidence whether or not such evidence is a statement of opinion, observation, or consideration of the witness. Cross-examination has several potential uses: to bring out matters left untouched by direct examination; to test the accuracy of a witness' perception as well as his ability to observe; to probe his truthfulness; to question his memory and narration; and to expose the basis of any opinions he has expressed. In other words, "cross-examination is a means of getting at the truth; it is not truth itself."' 7 8 Unless credibility is directly in issue-and then only on occasion--cross-examination invariably does no more than demonstrate forensic talent or score trial points irrelevant to the final decision. 1 7 9 As an experienced agency practitioner, now an eminent federal judge, has observed: "Only rarely . . . can you accomplish something devastating on crossexamining an expert. More often it is love's labor lost."' 8 0 173. 5 U.S.C. § 556(d) (Supp. V, 1970 (Supp. V, 1970 ). 177. See Hyson v. Montgomery County Council, 242 Md. 55, 67-68 & n.l, 217 A.2d 578, 585-86 & n.l (1966 179, 190-91 (1959) . [Vol. 197 1:1 Perception of this point is the key to a reconciliation of the right of cross-examination with the seemingly inconsistent administrative practice of relying on hearsay testimony and written evidence whether or not the declarant is unavailable. The legislative history of the APA clearly indicates that Congress was seeking to draw a line between an unlimited right of unnecessary cross-examination and a reasonable opportunity to test opposing evidence. 8 ' The test, stated abstractly, is that cross-examination must be allowed when it is required for determining the truth. If witness veracity and demeanor are not critical, there is no requirement for cross-examination so long as sufficient opportunity for rebuttal exists; if credibility is a key factor, and the objecting party can show that the absence of crossexamination of the witness may have prejudiced his case, the denial of cross-examination could be fatal to an agency decision. 18 2 Statistical compilations and surveys are admissible only if the person responsible for-and having full knowledge of the preparation of-the exhibit is available. In addition, the raw data upon which the exhibit is based should be available to the opposing party. 183 One far-thinking administrative lawyer has proposed that the right of the witness to cross-examine be reduced to a privilege "to be granted only in the virtually unlimited discretion of the hearing officer" as part of a restructuring of the administrative hearing into a conference proceeding where almost all the evidence would be submitted in written form.' This proposal may prove to be the path of the future in resolving economic disputes and sophisticated problems arising in industry regulation.
Finally, administrative agencies are required to apply the "Jencks rule"-namely, that after a government witness has testified, the prosecution must disclose prior statements by the witness relating to his testimony."' 5 Application of this rule in agency hearings has been riddled with controversy.
18
The Administrative Conference has offered this sensible solution-that prior statements be made available to the respondent at the prehearing conference. If this view is adopted, the question will no longer be one of evidence but of discovery."'8 OFFICIAL NOTICE 18 Official notice, like its judicial notice counterpart, involves reliance by the presiding officer-in this case, the hearing examiner-on extra-record information. That is, the examiner in making a decision relies upon facts and opinions not supported by evidence "on the record." Official notice, however, is distinguishable from judicial notice in several respects. First, a specific procedure has been established to receive extra-record facts, with the parties receiving notice and an opportunity to rebut the "noticed" facts.'
Second, extra-record facts usually have first been developed by the agency's expert staff or accumulated from previous agency decisions.
But official notice is not limited to information in agency files. In fact, it is often taken at the initiative of one of the parties. Third, agency recognition of extra-record facts is clearly not limited to either "indisputable" or "disputable" facts. Rather, official notice may extend to almost any information useful in deciding the adjudication as long as elemental fairness is observed. 90 On the other hand, in administrative adjudication, official notice is frequently confused with the process of decision-making. In reaching a conclusion, the examiner or agency may rely on its special skills, whether they include particular expertise in engineering, economics, medicine, or electricity, just as a judge may freely use his legal skills in reading statutes and applying decided cases in the preparation of his opinion. But such evaluations are not within the concept of official notice. Official notice is concerned with the process of proof, not with the evaluation of evidence. The difference between an administrative tribunal's use of non-record information included in its expert knowledge, as a substitute for evidence or notice, and its application of its background in evaluating and drawing conclusions from the evidence that is in the record, is primarily a difference of degree rather than of kind. In principle, reliance upon the examiner's knowledge in the process of proof is permissible only within the confines of official notice, whereas the examiner's use of his experience in evaluating "proof" that has been offered is not only unavoidable but, indeed, desirable."' The troublesome problem, as with most questions of law, is that a fine line cannot be drawn with precision. Benjamin illustrates the point:
When the State Liquor Authority concludes, from evidence in the record as to the size of food bills and gas bills paid (in relation to the volume of liquor business), that the holder of a restaurant liquor license is not conducting a bona fide restaurant, is the Authority using its experience and knowledge to evaluate 190. In contrast, judicial notice: involves no special procedure and seldom offers the parties either notice or an opportunity to show contrary facts; usually applies to facts developed by nonjudicial sources and is often relied upon at the court's initiative; and is limited to facts not likely to be disputed by the parties. See, e.g., C. McCORMICK, EVIDENCE ch. 37 (1954) ; Davis, Official Notice, 62 HARV. L. REV. 537 (1949) . "The customary assumption that official notice is merely the administrative counterpart of judicial notice . . . is fundamentally unsound. . . ." Id. At least one observer has suggested that agencies should apply the doctrine of judicial notice to broad, general facts of common knowledge which are of an undisputed nature, thus avoiding the notice and rebuttal requirements of official notice, and limit official notice-with its procedural requirements-to disputable facts. Muir, The Utilization of Both Judicial and Official Notice by Administrative Agencies, 16 AD. L. REv. 333 (1964) ; see 2 DAVIS § 15.09 (Supp. 1965 developing an alternative method it is necessary to safeguard the elements of a fair trial preserved by the traditional forms of proof.
The Attorney General's Committee accurately summarized the need:
The parties, then, are entitled to be apprised of the data upon which the agency is acting. They are entitled not only to refute but, what in this situation is usually more important, to supplement, explain, and give different perspective to the facts upon which the agency relies. In addition, upon judicial review, the court must be informed of what facts the agency has utilized in order that the existence of supporting evidence may be ascertained."
3 Congress sought to recognize and reconcile these concerns by a single sentence in section 7(d) of the APA: "When an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary."' 94 The procedure is simple. Official notice is a means by which an agency can avoid hearing further evidence on a material fact in the case if it notifies the parties that unless they prove to the contrary the agency's findings will include that particular fact and allows the parties an opportunity to present contrary evidence. Federal Trade Practically, then, the primary effect of taking official notice is to transfer the burden of proof on that material fact-usually from the agency to the respondent. The significance of this tactic varies in proportion to the difficulty of the proponent in establishing that fact originally and the cost and effort of the opponent in disproving it. In most instances where agencies have taken official notice, the former costs have been slight since the result has seemed obvious. Where the fact is less obvious, however, these costs could prove substantial. 198. In its pursuit of the Grail, the FTC has in fact held that consumers prefer French perfumes and that it therefore is deceptive not to disclose the domestic origin of perfume. See, e.g., Harsam Distrib., Inc. 54 F.T.C. 1212 (1958 199. In the unusual event that the evidence is split with the moving party having the burden of establishing that material fact by a preponderance of the evidence, official notice may be the difference between winning and losing the case. In assessing the proper place of official notice, one should also take into account (a) the cost of establishing a general negative-which is, in part, the reason for assigning the burden of proof to the moving party, cf. C. MCCORMICK, EvIDENcE 675 (1954) ; (b) the desirability of cross-examination; and (c) the impact of denying
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The academic controversy over official notice has centered upon sterile attempts to categorize the types of facts which can be officially noticed. The APA's guidance is slender; it merely sets forth the procedure which must be followed for taking notice of "material facts." By omission it appears to suggest that facts which are not material can be noticed in the manner of ajudge at ajudicial trial, but it does not tell how to determine which facts are material and can therefore be noticed.
The Attorney General's Committee on Administrative Procedure suggested a distinction between "litigation" and "non-litigation" facts:
If information has come to an agency's attention in the course of investigation of the pending case, it should be adduced only by the ordinary process ... But if the information has been developed in the usual course of business of the agency, if it has emerged from numerous cases, if it has become part of the factual equipment of the administrators, it seems undesirable for the agencies to remain oblivious of their own experience [and, they should take notice of such facts].m Professor Davis, on the other hand, rejects the notion that significance could be attached to the time when the factual data was collected. His criticism of the Committee's distinction stems from his conclusion that it would "encourage guesswork" and "discourage extra-record research of the kind that is especially needed for creation of law or policy. On this basis, he asserts that legislative facts usually need not be brought into the record by official notice; where critical, a party should be able to challenge them by brief and argument. He contends that adjudicative facts, on the other hand, must be brought into the record-unless they are indisputable-either through direct proof or by official notice. Nothing less will meet the cardinal principles of a fair hearing-notice and an opportunity to test and rebut opposing evidence. Whether such adjudicative facts can be officially noticed or must be established by direct proof depends, he says, on three variables: how close the facts are to the center of the controversy; the extent to which the facts are adjudicative or legislative; and the degree to which the facts are certain. As the adjudicative facts move closer to the basic issues of the hearing, relate to the parties, and are disputed, the usual methods of proof must be observed; as they move in the opposite direction, official notice is permissible.2 Professor Jaffe has entered the fray briefly to point out that, in his opinion, Professor Davis has succumbed to the lure of labels.
[W]here the facts bear closely and crucially on the issue, and are prima facie debatable, they should be developed in evidentiary fashion-by which is meant simply that they should be referred to in such a manner as to enable the opponent to offer rebuttal. Such facts will not necessarily be "adjudicative"
As Davis readily concedes, the categories he defines do not in themselves resolve which facts can be noticed in particular cases. He is certainly correct when he points out that the central problem is to reconcile procedural fairness with convenience and the use of agency knowledge. The difficulty with his analysis lies not in his categories, which are original and helpful, but rather that many cases fall outside his definitions. A sampling of cases illustrates this point. The existence of the Great Depression is a "legislative" fact which an agency can include in its findings without notice to the parties, but a specific price trend, also a general legislative fact, cannot be used to update the figures in the record without notice to the parties."' Since a specific price trend can be readily verified, taking notice is appropriate; the burden of proving any substantial error is not likely to be significant. Similarly, the courts have upheld agencies' official notice of scientific data, technical facts, and articles in academic journals,2 although many courts contend that this places too great a burden on the opponent to refute the "noticed evidence."1 7
Of greater consequence is the fact that reliance upon Davis' categories distracts from the central question of fairness-that is, is it fair in the particular hearing to take official notice and transfer the burden of proof to the opposing party? Two cases involving the use of the record of a related hearing, each of which reaches an opposite result, are perhaps the clearest examples of this suggested "fairness of the transfer of the burden of proof" analysis. In United States v. Pierce Auto Freight Lines, Inc., 2°s the ICC held two separate hearings on competing applications for truck service between San Francisco and Portland. Each applicant intervened in the other hearing, but the cases were not consolidated. In reaching its decision, the Commission relied on evidence appearing in only one record. This procedure was upheld because both applicants were parties to both proceedings and both had ample opportunity to present evidence, to cross-examine witnesses, and otherwise to protect their interests.
In the second case, Dayco Corp. v. FTC, 0 9 the FTC sought to take official notice of the distribution system and practices used by the respondent, a manufacturer of auto replacement parts, since the system had been the subject of a prior proceeding. That prior proceeding, in which respondent was only a witness, was brought against his customers. The court ruled that the FTC's attempt to take official notice of these "adjudicative" facts from the first proceeding was improper because the manufacturer was not a party, but only a witness, to the prior proceeding. To allow official notice in this circumstance, the court reasoned, would have eliminated the Commission's entire burden of proof.The agency had asserted that its reliance on prior knowledge merely shifted the burden of going forward to respondent and this burden (of correcting any FTC errors in describing respondent's distribution system) was minimal when compared with the cost of proving these same facts again. The FTC's argument is not persuasive. If the agency merely sought to shift the burden of going forward, it could have introduced the prior record as reliable hearsay evidence subject to rebuttal or as written evidence with an offer to make the witnesses available for cross-examination. If handled in this manner-rather than under the official notice rubric-the fact trier would still have to determine whether the prior record accurately portrayed respondent's distribution system. The court may also have perceived that there was no compelling need to approve the Commission's proposal since the FTC could (and should) have avoided the burden of re-proof by joining the respondent as a party in the first proceeding. Official notice, in other words, is not properly a procedural device to avoid the requirement of section 7(c) of the APA that the moving party has the burden of proof. If that burden is to be placed on respondent as a condition of doing business, it should be accomplished openly through a shift in substantive policy rather than covertly by manipulation of procedural devices. When the issue of official notice is viewed in this manner, the Davis criteria and the Attorney General's distinctions are helpful, but not dispositive.
CONCLUSION
The rules of administrative evidence and official notice probably will continue to be buffeted by two forces seemingly pulling in opposite directions-namely, the desire for fairness and the need for efficiency. Current trends suggest that the command of fairness will control where personal security or dignity is at stake and that efficiency will weigh heavily where private economic positions compete with public interests. On the one hand, concern for personal rights and dignity will require that an individual claiming benefits or Vol. 1971:1] seeking to avoid serious sanctions such as revocation of parole is entitled to a full hearing with notice before the applicant is disadvantaged, to the right to know and confront all evidence considered by the tribunal, and to effective assistance in preparing and presenting his case. In addition, it seems likely that in deciding these issues agencies increasingly will have the burden of presenting the evidence, of demonstrating its reliability, of proving that a benefit should be withheld, and of showing that all exculpatory information has been disclosed. On the other hand, where the public's demand for a safe environment is imperiled or its interest in fair dealing is threatened, especially by private economic interests, agencies will have to find ways to shorten administrative adjudications if formal hearings are to continue. The near future will probably see agencies developing summary techniques designed to acquire reliable evidence, to make it available to all parties, to open the record for commentary by interested parties whose testimony will not create substantial interference with the proceedings, and to enable the rendering of final decisions while meaningful, effective action is still possible.
The ultimate test is whether the agencies can develop fair procedures which are efficient-and vice versa. But the tougher and more immediate problem arises where compromises must be made. Here the questions will continue to be: Is the determination that fairness or efficiency must be given first priority correct? Is no better alternative available?
